{ii) Decisions of the Thirty-third Session
Agenda Item : Work of the
International Law Commission

Adopted on January, 21, 1994

rican Legal Consultative Committee at its Thirty-third

wing taken note with appreciation of the report of the Secretary-General
ork of the ILC at its Forty-fifth Session, (Doc.No. AALCC/XXXIIV
M/,
heard the comprehensive statement of the Vice Chairman of the
Law Commission;
" its felicitations to the Intermational Liw Commission an the
vements of its Forty-fifth Session;

cowiedges and appreciates the contributions of the Chairman of the

ticnal Law Commission Ambassador Julio Barboza, and the Vice
nan Prof. Mr, V.5, Vereshchetin and thanks them for the lucid and
report that has been presented by the Vice Chairman on behalf of the
15sion’s Chairman;

25 its appreciation 1o the Secretary-General for his report on the work
Internatic Law Commission at its Forty-fifth Session, and particularly
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- Requests the Secretary-General 1o bring to the attention of the In

- Decides to inscribe on the agenda of the Thirty-fourth §

the made
ﬂim : unm:qminnufqumﬂhhmnmrquum-

' & E "
Law Commission the views expressed on different iterns o o, 18l

including  ideas COncerning non-navigat i b
: ; -navigational uses of intgrna;. N
watercourses during the Thirty-third Session of the AALCC: and T "

Commifiee an item entitled “The Report on the wmtnfthem oty

uwﬂmmmmm}.,mms ng™ | =""‘.-:

(iii) Secretariat Brief:
~ Report on the Work of the International Law
Commission at its Forty-fifth Session

A. STATE RESPONSIBILITY

s forty-fifth session the International Law Commission had before it the
ort of the Special Rapporteur, Mr, Gastano Arangio Ruiz.! The Report
dtwo chapters which were addressed 1o “Part Three of the Draft Articles
* Responsibility and Dispute Settlement Procedures™ and “The
quences of the so-called Intemational Crimes of States.”

ing his report the Special Rapporteur recalled that the Commission
b6 considered, and subsequently referred 1o the Drafting Commitiee,
e settlement provisions proposed by the then Special Rapporteur Mr.
em Riphagen, Those provisions had envisaged that the parties to a dispute
% asolation “through the means” indicated in Articles 33 of the Charter
led Mations”. The recourse to dispute setflement mechanisms and
Es was, of course, 10 be without prejudice to any rights and obligations,
B settlement of disputes, that might be in force between the parties.
 solution under Anticle 33 of the Charter of the United Nations, draft
proposed by the former Special Rapporteur, had envisaged three kinds
Hures viz, (a) thal any dispute arising with regard to the prohibition of
“stmeasures which involved the violation of a rule of jus-cogens could be
“lled unilaterally by either party to the Iniernational Count of Justice;

.'r
68 AMCH,4/453 and Add 1 snd Add 1. Corr.1; and AJCN AM53 Add 2 and 3.



a8 10 whether or not a particular countermeasure was in conformity with

“additional rights and obligations” eny: !
4 ; EBLONE" envisg . b
Crimes as ged as the !
Pm“"i‘ﬁ:’-‘:ﬂm f:m-:n-mque: iy ufdciim;mmm o : septory norm of intemational law.
' Benerl category of disputes . wWith regard 1o the most frequent hypothesis, namely, one involving any other
sion arising under the law of State responsibility between the injured State

e wrong-doing State following the adoption of a countermeasure, the
o bad shown itsell to be generally satisfied with the proposed
jon procedure. It had not comtemplated either arbitration or judicial

the only procedures that would lead 10 a legally binding settlement.

ctical terms, the only defence aganst abusive and unjustified countermeasures
ding to the Commission’s decision (o refer Part Three as proposed by
= 1o the Drafting Committee, a non-binding report by a conciliation

While TeCognising the these
neral
tl'u:‘ Commission®s dchuuﬁ{r.mf; the
present

Efr'ﬂ-l:ﬂ\": dim settle Faen
of the proposed cmm“:n-;:_m‘rmn“l needed to be incl

The very definite drawbacks of having to rely on unilateral countermeasures

himself with the dj : ure compliance with international obligations had been stressed in both the

lhpmmf;ﬁ:ﬁmrntmﬂn;ﬂhﬂwm.ﬂcmh and the fourth reports and also in a number of staements made in the

dispute setlement in espectof category a1 O0CErmed withihe QRS 0 1991 w1952, bbod, 4 the Cotuiosion’s povious s,

] : conceming the application member h;lmgm:rfudl irability of inc mgmm;umhu

i ...'||-.I a mlll'l! I:HEIIMIII' CcounfernMmeEasuTes. i im e

hi onse had been that the way to remedy the drawhacks of counfermensures wis
g gencral i ;

m""f““ﬂﬂum:memhu.mmm : g br the Commission to close its eyes to a practice of customary law which in

. h"m"—“_'m_l e called for express regulation through the codification and progressive

lopment of intemational law. The remedy was to adopt in Part Three more

! - nced, more effective dispute sentlement provisions so as to ensure that

nlmnnnutmdmu,.frmmﬁm“hﬂ lte of the i : irtial third-party procedures could always be available in the event of

! . .5‘_.'"“ m-f _ ed, disproportionate or otherwise non-lawiul countermeasures.

ought 10 become 1 : the fio . In the Rapporteur's opinion the problem to be resolved in Part Three was
Operative on a unilateral initiative, only when a countermeasure 1_.': in that it concerned, the umnt obligations to be sel forth anew by
i 0f a “general compromissory clause™ of the draft articles themselves. Such
Bement obligations would be created by Part Three of the draft articles and
Mita :erjPlﬂ Three of a future convention on State responsibility, The
accepted by the ; - ! -Cdure decomplement, supercede or tighten up any obligations otherwise
:mm.“' conciliation commission should deal with any fting between the injured State and the wrongdoing State in any given case of
: Sieged breach of international law. With regard to such obligations, two kinds
Silition were theoretically conceivable. One was described as a maximalist or
Ml solution, the other as being & minimalist one.
The theoretically ideal solution would eliminate or reduce the difficulties
=rent in relying in onany more or less effective dispute settlement arrangements
ling between the parties, or which the parties might conclude in a given case.
¥ to attain that objective would be 1o replace provision which mercly
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referred 1o dispute seftlement obligati ivi
; . gations deriving from sources
?;“;;""m.m.‘ Smtf responsibility, as was the case with articje 12 Futhgr thag i
EE'EI: pm\rumnsdlmmly&cuingfurthﬂqtnhiigaliun mcxhaus!gi;enm' FHII "
ment procedures as a condition of resort 1o countermeasures. ! &

Recognizing that such a solution mi
| ght not be acceptable jor|
;n;rcurbers of th-n:_{,‘mlnmss'm the Special Rapporteur dﬂi ot pmmm mngmlm"? of
icles l.':l:rH:rl:rlemg It, unless the debate revealed that the maximali o,
would meet with the Commission's approval. He also e

 cten. Arbitration would come into play only in case of failure of conciliation;
before the ICT, in its turn, would only come info play in case
ral proceedings failed or the arbitral award was contested for excess do

sair or violation of fundamental rules of arbitral procedure.

Theproposed system had three essential features which should be emphasized.

_ eain feature was that, failing an agreed settlement belween the parties at any
. the system would—without sigificantly hampering the parties choices as

ll'dgmph

article 12, paragraph (1) (a), “mmd“lpmvisiunr:rx:}?d {i}llulcavgm other possible settlement procedures—lead to a binding settlement, The
settlement obligations: and (ii) 1o strengthen in Py glo, ﬂﬂdnutcmuh..h wnd egsential feature of the proposed solution, was that the settlement
conciliation procedure proposed in |985-1986 b .:n;hﬂ'rt Thu ”]E nnn-hiﬂdhl \ ures to be included in the drafi articles would not be of such a nature as o

it Mh“m":'“mdjudh:lﬂf- directly, in any significant measure, the injured State’s prerogative 1o

settlement procedure without - : or :

prerogative (o take mnméﬁtﬂ:‘:ﬁfﬂ' directly affecting the Injured Stataty rt (0 countermeasures against a State which it believed had acted in breach

of its rights. The lawfulness of the resort 1o countermeasures remained,

Biect (o such basic conditions as the existence of a wrongful act, its attribution

 given State and the other conditions and limitations laid down in drafi articles
10 ‘14 of Part Two.

The “triggering mechanism” of the settlement obligations de veloping on the

That prerogative, would, as it we i i

. , " re, exist only in the mind of the in;
1.!_.rhu:h wluuld know in advance that resort (o a countermeasure :: !“::ﬂm'ds |
risk of third party verification of the lawfulness of its reaction. Thf:jbm:ﬁtauﬁ

ideal solution in the course of the debate of the Commission, was firmly rejecied
; under proposed Part Three would neither be an alleged breach of a primary

by the majority of the members of the Commission,

As to the solution recommended in the Fi e i . ; ;
party dispute settlement procedure \:hir;l ﬂll';Fun namely a three-step third econd @nur:ﬂdup::l:l::lal ':.'ght arise tfmmrthc cuml:sl:t:c:lingatr:unuf
CouEn Ao ik ki’ e é:ume I|Ir|||:| play only after g ch @ breach; |L-|:nu ﬂ}c:lgél a |s:1:u.;:|: ansing ru;‘lr conte resort (0 a

. : been injured State allegedly in conformity uniermeas ¥ an y injured State or, possibly, resort to a counter-
with draft articles 11 and 12 of Part Twonrnd after a dispute had arisen with mguﬁ; by the opposite side, The first-instance evaluation of the existence of such

b0 LS st i - J
0 its justification and lawfulness he referred members (o the draft articles set out e, and consequently of the tnggering conditions, would be made by the
psed conciliation commission. The recommended system afforded the

'u:h section 6 of the report. The three steps of the proposed procedure—conciliation,
tahe“mmn‘ and judicial settlement—were described in paragraphs 62 to 69 bis of antage that resort to a third-party procedure by an allegedly wrong-doing
' hich had been the target of a countermeasure would not follow upon a mere

According to that solution (as o . &clion toan intended and notified countermeasures: it could take place only
Annex thereto), if a dispute ajns: [;h':;d:: :Il'llll: r:&p:;d;?&a;::lm;‘dﬂﬁ e the couniermeasure had actually been put imto effect.
Ccountermeasure by the allegedly injured State and g protest or other form of ‘ Mthough as already stated, the mechanism would not directly preclude resort
reaction by the allegedly wrongdoing State, and if such a dispute was not disposed fountermeasures by an injured State at its own risk, the availability of the
D{‘ either party would be entitled to initiate unilaterally  conciliation p;mudﬂ HEm was designed to have a sobering effect on an injured State's decision to
Within 4 given period, either party would be entitled to initiate unilaterally a8 Ot 1o countermeasures. At the same time, it would not be the kind of system
arbitral procedure. A third step before the ICJ was proposed in case of exces d€ [Suspending unilateral action that was found in other drafts, such as the draft
pouvoirby the arbitral tribunal and on other hypotheses, The Special Rapportedf ICles on the law of the non-navigational uses of international watercourses.
pointed out that although in principle three steps wers pravided for, it . Mhin the framework of the dispute settlement system propased for the present
presumably not be frequent that they will be all used in every case. The dispule 2, the countermeasure would not be suspended at all, except by an order of a
could well be settled during and following the conciliation procedure, namely a5 "S=party body after the initiation of a settlement procedure. The only disincentive
M be, in the mind of the injured or allegedly injured State, which, it was to

T

I Ses ANCM M50 alich 5

4. Ibid para 76, i “0ped, would be induced to exercise the highest circumspection in weighing
& necessity for, and lawfulness of, any countermeasure envisaged.
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: . setilensent
Section $ of Chapter | of the Fifth Report briefly reviews the policy which i erx of the Commission 10 foster thind party dispule

thus far prevailed w the Commission with regard to the dispute set i during the United Nations Decade of Internationsl Law.
provismons of its drafts. The review was followed by an il!m—-:h—.urm“'

systemwhichthe Special Rapporicur
new trends which wene chacernible Inﬁﬂm#ﬂhﬂﬁﬂhuﬁ:ﬂﬂgﬂm* . Althougt ““mmﬁl:ﬂwﬂm and judicial sethement, recei
afiermath of the end of cold war confrontation and in mﬂlhummﬂmﬂm proposed ViE. CONEl “mmh" ngmmimmmnmmvmndnﬂlﬂ
hﬁnf[ﬂhﬂmﬂhw.mhlﬂnhuﬁfmhhmsmm“ ; 1 , e T “:lw{“mmﬁhﬂnmﬂrﬂugﬁﬁ'
the relatively recent past, Section § alsoemphasized the need for the Commissgon jisof the proposal. The view -

10 view the elaboration of Pan Three of the draft as & valuable e ) Wpﬂnﬂhispmiﬂﬂ'"“l"“f""“"“
seriously 1o sdvance the cause of the rule of law in the inter-state sysiem By S Mm,muﬂm Siates that would ratify Hl_ﬂl_-
adopting & suitably effective settlement syster in the druft, the Commissjoy B\ be bound 1o acceptconciliation, and the conciliatios
would serve two vital purposes, The first and immediate purpose was 1o sdd 5 : ton wouldl have a number of decision-making powers. o
correction to the rudimentary system of unilateral reactions represenied hi' o wiliation failed, arbitration would he compulsory, and if the
countermeasures, however, stictly they were regulated. The commission shogld # tribunal in tum foiled 10 issue an award wis not respected, the

fieed bound 10 mske an indlispessable contribution 10 cutting down the incquitshl pebitral D Justice would then be competent. All that would
consequences of inequalities among the members of the inler-state system, which . a great upheaval in the intermational legal order.
term mere acouralely reflectad the current reality than did the term =) :

COmmumity .

mechanism was intended to apply only to the
l;ﬂﬂ'h'i":;“""m”m Suate Responsibility. But since all
Eernally wrongfol acis eagaged a State's Respomuibility all leghl (P
ity. Therclore, if the Spec

_-,".!'- .. . i |! rll:ﬂllllﬂ' i were m H‘ m Iﬂ.“ huﬂl“

T iITe

i

The second equally important reason for adopting Part Three was 10 i
bridge a stnking legal gap: the absence of real procedural obligations for Staley
in the matier of dispute seitlement.

The Special Rapporteur urged that the Commission must stop assurning that
State would not approve more advance commitments or make use of procedures -
for the settlement of disputes. He said that the Commission maust indicate 1o (e '-Hmmnlwmmuﬂ&emlﬁmﬂdumﬁl
Governments, which it served uti universi, 2 a whole (and probably with thesr ;ﬁhwuqﬁnﬁmdhfm_:mwnuun. i
peoples), bat not wti singudi, what it considered 1o be the minimalist requirements, sch, it was argucd had 3 two-fold advantage in that; it would allow an
and it should let Governments take responsibility for accepting or rejecting them. e Becision 1o be taken rapidly on the admissibility of counlefineaserEs,
In summing up the Special Rapporeur did not propose any draft et
relating to the dispute settlement procedures relating 1o crimes of States, Ll '
the debate in the Commission the majorily of members emphasized the de

has suggested that there should be separate regimes for the

of creating effective dispute settlement procedures in particular compti {' ~r e %ﬂhﬂ : interpretation of the future
procedures, as one of the measures for comtrolling umilateral ﬂ:lﬂml i .':‘._ ”m!:h gven in the absence of counfermEnsurcs. The
“ﬂﬂn:hmﬂﬂhmmmdw h.’l:;- " e suggesied a distinction between dhp:l;i:i;hu:nmninllhuhwruln:unf
willingness of States to submit disputes 1o third party mochanisms for resolUtiof meisures, disputes celated t0 EAMES i

thereof: (1) the role of the International Law Commission in the progres Ve mﬂnﬂdlhmwwmmm

mﬂ:ﬂimdmmmﬁiﬂﬂilﬂlﬂ
weak States from abuses, on the par of powerful States, of the right o WAEEE a1 ﬂﬁumﬂhmﬂnw.mww
mensures, The Secretariat of the Asian-African Legal Consulustive ComPee g tw Iﬁnﬂhuﬂ#ﬂﬂum“‘ﬂl
recognises the merits of disputes settienent procedures and endorses the £855 B voatricti #MHHW““'“ y

Z38
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aging dialogue and inquiry and providing information as (o the merits of the
tang tnken by the parties, resulting in o settlement correspondimg to what
sty deserved, nol what it claimed, Although the proposed conciliation
. were described as being binding, they nevertheless retmined the

seitlement regime advoc pulsory hj - edur a4 -
arbitration “"&"ﬂf_lli:ﬁ:ma:ﬂ Ii:du:lﬂs the system 1w its two main ‘:ur::::‘ﬂlt et fﬂl.mufmmlldlﬁl.nmﬂyﬂudﬂﬂmﬂw.m
1B Internations! Court of s | ment. Some members favoured » Pl Vig dx vicw the repon also seemed 1o suggest that the proposed regime would be
advisory opinions ﬂngum:;cu In particular]y “'Ii:ﬂ‘iﬂ'lhl:rsr!l:m 4T ttag af ing only when certain measures had been taken, whereas arbitration and
g g sial settlement procedures applied 10 the entire spectnum of State Responsibility

Lqﬂfnmulutwpcum"“uum““ e muﬂmﬂmﬂawl;ﬂlﬂfthmmﬁlh ye so-called international “erimes” of Stales. Due o lack of time, howeverthe
awideruse of the World Court in the propased dﬂwlemmﬂm . - i ww;mmud#mn:::hmql:::
: slem. wider it advisable for Special Rapporteur to introduce chapter. in T

Lexpedite work on the topic at the next session. In introducing Chapter 11 the
scial Rapporieur drew attention the question of the consequences of intemanonal

pic of State Responsi made iy -
R m ot international law and 'hﬂtﬂnr:cniunm;;tﬁlrm the whole, s of States. The historical survey of this question provided the starting point
IR TESpect of Stae. dentifying the issues related to the problematic aspects of a possible Special

jme of responsibility of “Crimes”and “International Crimainal Liability” of
ges of individuals o of both respectively.
The Special Rapponeur observed that according to article 19 of Part One of
draft anticles, crimes consisted of seroius breaches of erga omnes obligations
signed to safeguard the fundamental inicrests of the international community
L& whole. That did not imply, however, that all breaches of erga omnes
ligations were 1o be considered as crimes. The basic problem was to assess to
e extent to which the breach seriously prejudiced an interest commaon 1o all
bes and affected the complex respansibility relationship which arose even in
nce of “ordinary™ erga omnes breaches.
Special Rapporieur felt that the best approach was to distinguish between
gective and subjective aspects of the issue, From an objective view point, the
i was the fashion in which the severity of the breach in question
: : d the content and reduced the limits of the consequences—substantive
Organized conciliation symem inkable : nd in: chamctenzed an “ordinary” erga omney breach, namel

L e I but that it would have 1o be & delict. From a subjective viewpoint, the qmr:l-tlnunlwu whether or not tl':
sncamenial importance of the rule breached gave rise to any changes in the
herwise inorganic and not “institutionally” coordinated multilateral relations
Ml normally arose in the presence of an ordinary breach of an erga omnes
Sigation under general law, either between the wrong doing state and all other
es or among the multiplicity of injured States themselves.

_ Dealing withthe substantive consequences, namely cessation and reparation,
#& Eakd with regand to cessation that crimes did not present any special character
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With regard 0 the first level of the proposed system

view was expressed that the mroyi :
- provision the :
I|'|I|:l'|:lr1'.lld b mean that the procedure *“l ‘ﬂrl_ Propossd aniclas could be




m eomparsen with “ordinanly”™ wrongful acis, whether

becawse .‘lhn obligation of cessation wl:.i m‘:u#pllhl:Thﬂ“;::l.ia-hf

aggravation, mm_nuul-r.m or modificaton; and second, what was involved o i organs affected should

in the case of delicts, was an obligation incumbent on the responsibile Sme . i) of whast extent the power of Uniaed Net the mhr;inﬂll!

m the absence of any demand on the part of the injured State or Sues e : ol ‘*M"wmmuﬂil’l:mﬂnﬁmﬁ for individual
The Special Rapponeur considered the issue of reparation faro sen . Cful acis in gquesion. either in semsc . or piherwise

mn[n_pmnd Festititio, compensation, mlinfﬂclinnF:nd g‘ll.uam.n|u.-.u;:g'":-;g"li"h“:i ' Jon, o in the eBS b oo = h

repetition, 1o be more complex that the Issse of cessation. From an d‘i'::'lli:; ] ng wuch individual reactioe

standpoimt, some of the forms ol reparation, especially ressitutio ond satis E s found that the International
pET : . focti e first question the Rapponcul
were subject. in the case of delicts. to cenain limits. Thys it h:dtuh:dﬂ.::i'm‘ . m:;:ﬂultﬂqﬂﬂﬁ exmsling permanent body which p:mﬂﬂl the
whether, in comsequence of a crime, such limits were subject to ﬁ:mgﬂhm“ " enee and (he technical means 1o determine the caistence. anribution and
to the extent thereof,  anices of an imernathonally wrongfil act, including possibly a crime n:
As 10 the wubjective aspect, the Special Rapponcur noted that. unlike the case g, It wis the function of the Court “10 :!ﬂlde 2 mﬁﬂu:;mmmﬂu
of u.ﬂ-llm the forma of reparation were covered by obligations which the " pdd 118 meu Fﬂmwﬂ "::n-mdms_ O 1} it m1f1 ftiom
responsible State was required 1o perform oaly upon demand by the injured panty ' .miwrﬂl’“m“mm"“wmfum 32t :n:nm;,;
Since a crime always involved a plurality of States and possibly. in many cases, S ,m;iplu more suitable than any Dlhtl‘,l' lew:_:t H:;}mm nr;? :m
'Smm? kess directly injured than a “principle victim™, it must be asked whether, e existence and legal consequences of an internationally wrongi &=
in the current state of mternational law ., each of those States was entithed to claim g ionshi ton
: i mely the relationship between the reach
reparation uri singulus or whether the lex lata soime mandsiony I : e -I-ﬂl,nlhlh.l.lﬁﬂﬂ,m. i i Muations
coardination among all the injured States. g y form s ¢ organized community through international bodies such as United Natio

— { the individual reaction of States, he observed that the possibilty of the
Apropos the “instrumental” aspects of the possible special ol ! i

: i d the

. g COMmmunIty adopting medsures I.'ﬂl'lﬂ i criminal State F’“
crimes, the Special Rapponieur observed that the Commission needed o provide o of harmonizing ihe excrcise of that cOMpEENce with the carrying out of
clear definitions for some of the requirements taditionally considered o be

b ' -_m which the injursd State or States might still be entithed to adopt
conditions of self-defence, namely, immediacy, necessity and proportionality, e 35 indicated by the examples discussed in his report
the first two of which were often overlooked. It would also have to clarify under ~

; . ; ith
whit circumstances and preconditions the rights of “collective™ self-defence The Special Rapporteur belirved that the modt imponant queslions Wi
included the use of armed force against an aggressor by States other Than the maift ur hmﬂmﬂﬂ"“”“"ﬁ“ﬁ“‘"‘" mh.ﬂ'tuldwlh
target of the aggression. organized international community and, in particular, that of
organs. He observed in this regard that were it not for article 19, the

' of the wrongful acts
sence the attribution and the comequences
- »d in anicle Iﬂ;hl]drfrnrjrumh.-hﬂ}ﬂmdmwhtum:me

of those organs should be legally adapted 1o thass sposifi

The Speciul Rapporicur drew attention 1o another problematic aspect of

' . international liry might seem, 1o an obscrver,
resont (0 force in response 10 @ crime, namely whether armed counlermeasures : i s ~civil” responsibility
were admissible when they were imtended not to bring about the cessation of # [ VORI implieddicholomy ""*""""_“‘""{:‘T int g
crime in progress but 1o obtain reparation lato sensu or adequale uarantees of : u&tmhﬂ-ﬂ:wﬁmmﬁ_ﬂnyd pviduals o
naN- repetition. . & Code of Crimes against the Peace and Security of Mankind was based on

ul Rappone wered an that the Code would cover only crimes of individuals, 1!'m=.h Irlnl:
The Special R ur consi the extent 1o which the function and in guestion would have close ties with the Suate. According to this

competence of the various organs of the United Nations were or should be . N ietuals, would be amenable to criminal justice, but States would
legally suitable for the implementation of consequences of international crimes- b1, Adihough it could be argued that article 19 should be deleted as an illogical
Mtqu-:ﬁ:qﬂinmdul with in this regard were : (1) dr legr fan, whethel R tory element. the Special Rapporteur saicd (it ‘h_n could mot
the cxisting prowers of United Nations organs, such as the General , the scribe unconditionally either 10 the notion that criminal responsibility would
Security Council and the Intemational Cmﬂhum,mwumum pcomaatible with the nature of the State under existing imernational Law. of

e
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to the view that the international responsibility of the State was confined o,

) | acts now came, or should come, under a regime of
lata within a strict analogy with civil responsibility under municipal law, g which unlawhil acts

inil” responsibility?

' i of
o ision at its forty-[ifth session provisionally ndopted the text
i -mf:i"m paragraph 2 of Article | and articles 6, 6 bis, 7, 8, 14, and
with commentaries thereto, It may be useful to set out the provisions

The first and main cause of the alleged incompatibility was the Mg
societas delinguere non potest. In the view of the Special Rapporteur, thy “ﬂtﬁ
was surely justified for juridical persons of municipal law, but it was d
whether it was justified for States as international persons. Although Stages
collective entities, they were not quite the same thing, vis-a-vis intematic) gl
as the personnes morales of municipal law. On the contrary, they S0eted h,
present the features—Tfrom the viewpoint of international law—of merely Tactigy
collective entities. That abvious truth, concealed by the rudimentary notign op ;
juridical persons themselves as “factual” collective “entities™ found i : i wrongful uct to perform the obligation it has beeached.
in the commonly held view that interational law was the law of the ofien yery. entary thereto emphasised that paragraph 2 of Anticle | states the
seriously punitive. : i u.mﬁmm“mﬁmnmdmm

He pointed out that States seemed hound to remain, under an intermationg) she hnmmhr:?‘hf::ﬁm mﬁlﬁ complies with its
law which was inter-State law, essentially factual not juridical collective entities Ay e flcko wﬂwu{mmmmﬁmMuﬂw which
such, there remained not only unlawful acts of any kind-notubly the so-called m ' 7 is of the nature of a saving clause 1o allow for the
“erimes "as so-called “delicits™—bul equally susceptible of reactions quitg g wm as the eventuality that the injured State might
comparable, to those which are met by individuals found guilty of crimes jn o “m performance of the obligation of the eleven
national societies. The Special Rapponeur drew aitention 1o the crucial problem its night 10 u:‘;ummilﬂﬂn has till dute provisionally adopted Article 1
of distinguishing the conseguences of an international State crime for the Stae A hm four viz, draft articles 2 1o 5 are as yet untitled.
itsell—and possibly the State's rulers, on the one hand, and the consequences for with the e
the State's people, on the other. & on cessation of wrongiul conduct as provisionally adopted reads :

Another problem is that of State fault. In this regard, the Special Rapportesr A State whose conduct constitutes an internationally wrongful
requested the members of the Commission to consider, as “material legisiaton”, having a continuing character is under the obligation to cease
whether the kind of breaches contemplated in article 19 could be dealt with conduct without prejudice tothe responsibility it has already
without taking account of the importance of such a crucial element as willful incurme

) is provision is the first of a series of provisions dealing with the sew
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. ' Commission

b 2 of Anicle | as provisionally adopled by the

s (hal the legal comsequences (of internationally wrongful l_ml are
© iudice 1o the continued duty of the State which has commitied the
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The last problem which he called attention to concerned article 19 itself. In g e : : ;gations of another
this regard he asked whether it was appropriate to claborate a dichotomy betweefl "-._': m“m]-mmlﬁxj::{;r::ﬂsmﬂ:hmﬁ
“crimes" and “delicts” if there exisied substantial or signficant differences inthe 15610 10 bis and (i igghts of the injured State or States such as the right
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19 dated back to 1976 he asked whether those acts were still the best example ming from the breach of a primary obligation, that is 1o say, an obligation
of the wrongful acts which the international community as a whole considered 35 adied in a peimary rule. The obligation to make reparation is the most
“crimes of States or whether that list should be “updated™. The formulation of th® iently invoked of the new obligations and is dealt with in article 6 bis. The
general notion of crimes in anticle 19, with wording characterized by certaif Mion to make reparations may be discharged in a number of forms as
elements rendered it difficult 1o classify a breach as a cime or a defict and henc® ed in articles 7, 8, 10 and 10 bis. These articles must therefore be read
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18 10 ensure its cessation i.e. discontinuance of mm bt ate which commits an internationally wrongful act the present Article 6 bix
da for o right of the injured State taking cognizance of the fact that it is o
snn ol the lutter i.e. the injured State that sets s secondary setof legal relations
* sotion. Thus puragraph | expressly provides that a State which commits an
s eantionally wrongful act is under an obligation to provide full reparation for
the primary obligation, the infringement of which i | . ey sustained as o result of the internationally wrongful act. The injury may
i . il is '“‘Pmld?ﬂﬂ and affecy, o8 ke result of concomitant fuctors among which the wrongful act plays a

measures o which the inj and conditjong 1 ive bt not an exclusive rale, In such cases, to hold the author State liable
resort io in order o m:::ﬁiﬁn: States or an international iruu'mlm,*:,lf enaration of all the injury would be neither equitable nor in conformity with
' woper application of the causal link theory which is extensively dealt with in

Luriont the reasons for devoting an entire article to cessation s 1 " B e

ll.l.h I Ak : I'"- il : ;
Jecing cessation to the limitations or exceptions npplicable . forng 3 iyt sy s
- ful act or omission i contn 10

aragraph (a)) and the negligence of the willful act or omission of a national
injured State on whose behall the claim is brought which contnibuted 1o the
jge (subparagraph (b)). States may bring such claims on behalf of their
als, namely natural or juridical persons, both of which are covered by the

violation of Igati
| the obligation breached. This provision thus emphisiz,.,

1. . . 3 I .
E?“JWISWHMMmmrmmsmmmm - "national”. This factor is widely recognized both in doctrine and in practice
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!m'mﬁ“m"ﬂﬂ'ﬁndhmi:k::dg lnmm;.':m af ticle 7 on Restitution in kind as provisionally adopied reads -
' Combination. h el s injured State is entitled 1o obtain from the State which has committed an

nlemationally wrongful act restitution in kind, that is, the re-establishment
O the situation that existed before the wrongful act was committed, provided
and to the extent that restiution in kind -

(2) is not mazerially impossible;

.._ﬂm'ﬂ\'ﬂlﬂlhmiuf-nﬂimmﬁmnpm
morm of general intermational law,

£) would not involve a burden out of all proportion to the benefit which the
imjured State would gain from obtaining restitution in kind instead of
~ Compensation; of
@) would not senously jeopardize the political independence or economic
stability of the State which has committed the internationally wrongful
- Wct, whereas the injured State would not be similarly affected if it did not
miﬂﬂ:m:dﬂnlﬁmﬂnmﬂhlﬁu. ) .
" PR -4 ¥ be recalled that in Article 6 bis restitution in kind was the first of the
would observed that while article 6 stipulates an obligation o ods of reparations listed as being available to a Swate injured by an
aationally wrongful act. There is, however, no accepied definition of

2. Inthedetermination of i
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(a) the injured state; or
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) by o iernationally wrongful act may not

‘""ﬂhﬁtlﬂmﬁnm Law as justification for the failure 1@

provide full reparation E

This formulation is based inter afia on the wi , _—
= widely shared view that a St
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